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Psychological assessment instruments designed to assist mental health experts in conducting forensic
evaluations have proliferated in the past 2 decades. These instruments are intended to increase objectivity
and reliability and therefore theoretically reduce bias. However, a burgeoning body of research suggests
that when such instruments are applied in adversarial settings, reliability is poor and their results are
systematically biased toward the retaining party, so-called “adversarial allegiance.” In this experiment,
venire jurors read a synopsis of a sexually violent predator proceeding in which 2 experts presented the
results of a structured risk assessment. The experts were either adversarial experts (i.e., called by the
attorneys in the case) or court-appointed experts (i.e., called by the court), and their assessments were in
conflict (i.e., the criteria for commitment either were or were not met). The order in which the conflicting
expert assessments were presented was counterbalanced. Overall, jurors considered the assessments
produced by court-appointed experts to be more objective, credible, and persuasive than the assessments
produced by adversarial experts. With respect to the likelihood that jurors would commit the respondent,
an interaction was observed such that jurors essentially discounted the assessment of adversarial experts,
rendering them indistinguishable, but relied on the assessment provided by court-appointed experts in
making their decisions. The results suggest that although adversarial allegiance is troubling to research-
ers, jurors appear to anticipate the presence of adversarial bias and adjust their evaluation of risk-
assessment testimony accordingly.
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Mental health experts commonly testify on a variety of legal
issues, including whether criminal defendants are competent to
stand trial, whether criminal defendants meet the legal standards
for insanity, whether individuals should be involuntarily civilly
committed, and whether individuals are likely to engage in future
injurious behavior (Weiner & Otto, 2014). Such testimony has
long been a source of controversy in American jurisprudence. The
title of Margaret Hagen’s (1997) infamous book captures the
essence of the issue, Whores of the Court: The Fraud of Psychi-
atric Testimony and the Rape of American Justice. Similar senti-
ment was espoused by John Henry Wigmore—a leading American
treatise writer—who lamented that experts were nothing more than
paid advocates (Wigmore, 1923), and similar views appear in
appellate court dictum (see Mossman, 1999). Suffice it to say, the
view that avarice and chicanery drive mental health expert testi-
mony is not recent or uncommon.

Violence-Risk-Assessment Instruments

The past two decades have seen a proliferation of psychological
assessment instruments designed to assist mental health experts in
conducting forensic evaluations (Melton et al., 2007). Although
these instruments are diverse and are designed to be used for
disparate legal purposes (e.g., competency to stand trial, criminal
responsibility), they fundamentally all have the same objective,
which is to improve consistency and objectivity of the evaluations
(Borum & Grisso, 1995; Heilbrun, Grisso, & Goldstein, 2008).
Forensic assessment instruments designed to assess the risk of
violence have received the most scholarly attention, and conse-
quently will be the focus of this inquiry. Although there is neces-
sarily a loss of generality when focusing on a particular forensic
context, the instruments used in violence-risk assessment are sim-
ilar in many ways to tests and instruments used in other areas of
forensic assessment.

A violence-risk assessment has essentially three components:
(a) selecting and measuring empirically related risk factors, (b)
combining risk factors, and (c) producing a final estimate of risk
(Monahan, 2008). A clinical risk assessment structures none of the
components. The clinician uses his or her experience and intuition
to select risk factors that he or she deems relevant and combines
them into a holistic judgment of risk. At the other end of the
spectrum is “actuarial” risk assessment, which uses a statistical
algorithm to identify and weight risk factors (determined from an
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empirical study and often a particular sample of participants) and
ultimately provide a probabilistic estimate of risk. There is an
intermediary approach known as structured professional judg-
ment. This approach selects and specifies how to measure a de-
fined set of risk factors, but it does not specify how to combine the
risk factors or how to generate a final estimate of risk, which is
typically expressed in nominal terms (e.g., low, medium, or high
risk). The actuarial and structured professional judgment ap-
proaches are collectively referred to as structured risk assessments
because they structure at least one component of the risk-
assessment process (Skeem & Monahan, 2011).

The Hare Psychopathy Checklist–Revised (PCL-R; Hare, 2003)
is the most well-known and widely used forensic risk-assessment
instrument that applies the structured professional judgment ap-
proach (Skeem, Polaschek, Patrick, & Lilienfeld, 2011). Techni-
cally, the PCL-R is a structured instrument designed to assess the
personality disorder “psychopathy.”1 However, given the moder-
ate correlation between psychopathy and violence, the instrument
is commonly used to assess the risk of violence and sexual recid-
ivism (Jackson & Hess, 2007), and even appears as an individual
risk factor in the most common structured risk-assessment instru-
ments (e.g., the HCR-20, the Violence Risk Appraisal Guide
[VRAG], etc. Monahan, 2005). It is also required by statute to be
used for certain evaluations in some jurisdictions (e.g., Texas;
DeMatteo et al., 2014). The PCL-R provides a list of 20 risk
factors, which an expert rates on a 0–2 point scale, with a 0
indicting that the risk factor is definitely not present, a 1 indicating
that the risk factor might be present, and a 2 indicating that the risk
factor definitely is present. Thus, scores can span a range of 0–40.
The PCL-R manual specifies a threshold of 30, above which the
individual is deemed to be a psychopath. Dichotomizing the
PCL-R score in forensic settings is controversial in part because
the exact threshold appears to be a value judgment and because of
the stigmatizing effect such a label can have on legal decision
makers (see, e.g., Edens & Petrila, 2006).

In general, structured approaches to risk assessment are superior
to unstructured clinical judgment in terms of predictive validity
(Mossman, 1994; Grove et al., 2000). The theoretical reasons for
this result are comprehensively discussed by Grove and Meehl
(1996; see also Meehl, 1954). One reason for the superiority in
predictive validity is the increase in reliability afforded by struc-
tured risk assessments. Indeed, research indicates that the interrater
reliability of the PCL-R is quite high. For instance, Hare (2003)
reported that the intraclass correlation coefficient (ICC) for the
PCL-R is .87, and Gacono and Hutton (1994) found that 92% of
pairs of PCL-R scores differed by less than 2 points. Thus, it seems
that structured risk assessments do increase objectivity by reducing
variability and subjectivity in the assessment itself.

It is often assumed that the high levels of reliability reported in
the research literature would generalize when the instrument is
applied in the real world. In part, this assumption seems tenable
because structured instruments should leave little room for dis-
agreement about the constituent risk factors. However, vast differ-
ences between the research context and actual forensic applica-
tions abound. In the research context, instruments such as the
PCL-R (Hare, 2003) are often administered by well-trained grad-
uate students and the results have no potential legal implications.
It is also not uncommon for researchers to deviate from the official
PCL-R protocol, for instance by administering the instrument

without conducting an in-person interview or by using a different
threshold (e.g., a score of 20) to make a binary classification.
Further complicating the issue is the fact that forensic evaluators
are retained by an interested party (e.g., a prosecutor or a defense
attorney), and the results of the assessment can have profound
implications, including the potential for lifetime commitment and
even the imposition of capital punishment. A recent and burgeon-
ing body of research has cast doubt on the assumption that the
reliability observed in the research context generalizes to real-
world applications.

Adversarial Allegiance

Murrie, Boccaccini, Johnson, and Janke (2008) examined the
reliability of the PCL-R (Hare, 2003) when it was applied in
sexually violent predator (SVP) commitment proceedings in
Texas. This is an optimal context in which to examine the perfor-
mance of a structured instrument because (a) the legal issues to be
resolved are typically controversial, (b) serious consequences may
result from the decision (i.e., indeterminate incarceration), (c) the
PCL-R is required to be administered by statute, and (d) there is
typically an assessment conducted by both the petitioner (prose-
cution) and the respondent (defense), thus allowing a direct com-
parison of scores between experts retained by different parties.
Of the 43 trials that occurred between 2000 and 2007 in Texas,
23 had scores from experts retained by both the petitioner and
the respondent.

Laboratory research indicates that the standard error of mea-
surement (SEM) for the PCL-R is �3 points (Hare, 2003). There-
fore, one would expect a difference of 3 points or less in PCL-R
scores 68% of the time (i.e., 1 SEM), and one would expect a
difference of 6 points or less 95% of the time (i.e., 2 SEMs). In
Murrie et al.’s (2008) study, the average score for the prosecu-
tion’s expert was 25.86, whereas the average score for the de-
fense’s expert was 18.04, a difference of nearly 8 points which is
greater than 2 SEMs. This difference was observed in over 60% of
the cases. A follow-up study with more comprehensive data files
observed that 37% of the cases had differences in scores greater
than 2 SEMs (Murrie et al., 2009). Furthermore, the average ICC
for these studies was .39 and .42, both of which are substantially
lower than the impressive .87 reported in research studies (Hare,
2003). Additional field research has suggested that these discrep-
ancies in scoring the PCL-R are not limited to Texas, with re-
searchers finding similar differences in scoring in Florida (Miller,
Kimonis, Otto, Kline, & Wasserman, 2012), Canada (Lloyd, Clark,
& Forth, 2010), and across a sample of cases in eight states in the
United States (DeMatteo et al., 2014).

Although the data from field studies are high in ecological
validity, they cannot provide a causal explanation of the observed
discrepancy in the scores. It is possible that attorneys simply
proffer experts who give the most extreme scores because such
scores are favorable to their positions; experts with unfavorable or

1 The PCL-R also differs from other structured professional judgment
(SPJ) instruments in that it specifies how to combine the risk factors to
reach a judgment about the presence of psychopathy. Whereas other SPJ
instruments explicitly eschew summing the item scores (i.e., “actuarially
scoring” the instrument), the PCL-R does not; it might therefore be more
appropriately categorized as an actuarial instrument. However, this distinc-
tion is unimportant for our purposes.
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less favorable scores are not called to testify. Thus, the observed
differences between the prosecution and defense experts’ scores
could be attributable to a selection effect. On the other hand, it is
possible that the evaluator’s assessment was subtly, even if un-
consciously, influenced in a way that is biased toward the side that
retained them (Brodsky, 2013). This potential explanation is con-
sistent with so-called adversarial allegiance. Random assignment
is necessary to disentangle selection effects from allegiance ef-
fects: If evaluators were randomly assigned to prosecutor/defense,
and nonchance disparities in scores were observed, then one might
be fairly confident that disparities in scores are attributable to an
allegiance effect, as opposed to a simple selection effect.

To address the causality issue, Murrie et al. (2013) conducted an
experiment in which 100 experienced forensic psychologists and
psychiatrists were retained by an attorney to conduct evaluations
on four offenders. The experimental manipulation was whether the
retaining attorney—who was a confederate—was ostensibly a
prosecutor or a defense attorney. Participants thus believed that
they were conducting an assessment for either a prosecutor or
defense attorney. In three of the four cases, an allegiance effect
was observed with prosecution-retained experts giving, on aver-
age, a score 3 points higher than defense-retained experts (the
effect sizes ranged from .55 to .85, which is consistent with the
effect sizes observed in the field studies (.63–.83; Murrie et al.,
2009). Of course in court, scores are not averaged across experts;
rather, a single or pair of experts typically testifies in a given case.
Thus, Murrie et al. (2013) conducted an additional analysis in
which they estimated the likelihood that a random pairing of scores
would differ by more than 6 points (i.e., 2 SEM). Results indicated
that in 13–33% of the cases, there was a 6-point discrepancy
favoring the prosecution, which is a far greater discrepancy than
would be predicted by random error alone (Murrie et al.’s Table 2,
p. 6). Experts’ attitudes toward sex offenders and clinical experi-
ence were not related to allegiance effects.

Jurors and Expert-Witness Testimony

The impact of expert witnesses on legal decisions has been the
subject of extensive empirical investigation. It has been studied in
both naturalistic (e.g., Shuman, Whitaker, & Champagne, 1994;
Sundby, 1997) and experimental (e.g., Brekke & Borgida, 1988)
paradigms across a variety of psycholegal issues, including future
dangerousness (e.g., Krauss & Sales, 2001), insanity (e.g., Rogers,
Bagby, & Chow, 1992), repressed memories of childhood sexual
assault (e.g., Buck & Warren, 2010), and eyewitness testimony
(e.g., Cutler, Dexter, & Penrod, 1989). Across these legal contexts,
testimony by expert witnesses often has a significant effect on the
decisions rendered by jurors.

Nietzel, McCarthy, and Kern (1999) conducted a meta-analysis
of all the experimental studies involving an expert witness and
found that jurors typically show agreement with expert testimony
on the whole, but their agreement fluctuates and depends on
specific traits of the experts and features of their testimony. For
instance, Ivković and Hans (2003) subsequently found that jurors
rely on credentials, clarity of expert presentations, and possible
motives for testimony in determining the value of an expert’s
comments. Other research on characteristics of a lone expert’s
testimony has demonstrated that expert gender is inconsequential
(e.g., Couch & Sigler, 2010), that academic credentials have a

persuasive effect only when paired with complex testimony (e.g.,
Cooper, Bennett, & Sukel, 1996), and that jurors generally fail to
detect and respond to methodological flaws in an expert’s research
(McAuliff & Kovera, 2008; McAuliff & Duckworth, 2010; McAu-
liff, Kovera, & Nunez, 2009).

One limitation of these studies, however, is that they do not
address the fact that many trials involve expert witnesses providing
contradictory testimony from competing legal sides. Fewer expert
witness studies have examined these effects. For instance, Levett
and Kovera (2008) manipulated expert testimony in the context of
a child sexual abuse case to see if adversarial experts were an
effective mechanism for illuminating methodological flaws in
expert-witness testimony about the suggestibility of children. The
researchers manipulated both the methodological validity of a
defense expert’s testimony and how an opposing prosecution ex-
pert responded to the defense expert’s testimony. Instead of en-
lightening participants of potential methodological flaws in evi-
dence cited in the defense witness’s testimony, testimony from
contradictory experts increased participant skepticism of both ex-
perts. In other words, the presence of two experts simply leads
participants to discount the quality and credibility of experts from
both sides. This canceling out, or “skepticism effect,” has been
observed in other domains, such as expert testimony on eyewitness
identifications (e.g., Pezdek, Avila-Mora, & Sperry, 2010).

There is a small body of work that evaluates how jurors respond
to opposing expert testimony about future dangerousness. In a
simulated capital sentencing proceeding, Krauss and Sales (2001)
tested whether having an opposing expert would influence juror
verdicts. Results indicated that contradictory expert testimony,
with greater information and analysis, did not affect decisions
regarding the imposition of capital punishment, suggesting that the
two expert conditions simply cancelled each other out, regardless
of the quality of the testimony presented. In the context of an SVP
proceeding, Boccaccini, Turner, Murrie, Henderson, and Chavalier
(2013) found, similarly, that jurors expressed greater skepticism of
risk assessment when a defense expert presented testimony than
when no opposing expert testimony was presented. In other words,
although defense experts were deemed less credible than prosecu-
tion experts, the presence of a defense expert reduced the credi-
bility of the prosecution expert as well.

The Present Study

Observing allegiance effects with the use of structured risk-
assessment instruments is troubling. It suggests that, even with the
use of tools designed to minimize variability, experts’ opin-
ions—in applied settings—are swayed by the side that retained
them. Indeed, such effects were even observed in an experiment in
which practicing clinicians had minimal exposure to the retaining
party, based their assessment strictly on a case file, and had no
current financial incentive to be biased (Murrie et al., 2013). If
anything, these dynamics surely understate the true effect size of
adversarial allegiance. Although the existence of adversarial alle-
giance might be troubling to researchers and scientists, whether
adversarial allegiance has any impact on legal decisions is an
empirical question. Jurors might already anticipate that such dif-
ferences are attributable to adversarial allegiance, even with the
use of ostensibly objective instruments, and they might adjust their
perceptions of the testimony accordingly. In fact, the adversarial
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system is predicated on the assumption that jurors are most able to
discern truth by hearing competing and conflicting accounts of
evidence. Thus, adversarial allegiance might not be problematic
when considered within the broader context in which such testi-
mony is evaluated by triers of fact.

For the present experiment, we systematically examined
whether jurors anticipate and discount risk-assessment testimony
that might be influenced by adversarial allegiance. We were able
to accomplish this by holding the substance of the testimony itself
constant, but experimentally manipulating who called the expert to
testify. We hypothesized that jurors would favor risk-assessment
testimony from a court-appointed expert over that of an expert
called by the attorney representing one side in the dispute, even
though the testimony and risk-assessment conditions would be
identical. If differences were observed, it would suggest that jurors
presume that adversarial experts are biased toward the side that
retained them.

Method

Participants

Participants were drawn from a pool of venire jurors who
reported for jury duty in Orange County, California during July,
2014. Before releasing those potential jurors who were not called
for duty, a court employee announced that we were conducting a
study that would take approximately 15 min to complete and that
participants would be compensated $15.00 for their time. Data
were collected on six different days.

We collected data from 217 participants for the experiment.
Embedded within the materials were two different comprehension
questions probing basic facts related to the experimental manipu-
lations. Of the 217 participants, 42 failed these questions and were
removed from the analyses reported (see Oppenheimer, Meyvis, &
Davidenko, 2009). The resulting sample consisted of 175 jury-
eligible adults, of which 48.6% were women and 51.4% were men,
ranging from 19 to 69 years of age. More than half of the partic-
ipants were 36 years old or younger. In terms of racial/ethnic
composition, the sample was 45.1% White, 1.1% Black, 10.9%
East Asian, 6.3% South Asian, 4.0% Pacific Islander, 22.9%
Latino, 8.6% multiracial, 0.6% Middle Eastern, and 0.6% Native
American. The participants’ educational attainments were distrib-
uted as follows: 5.6% had a high school education or less, 36.6%
had some college or a technical degree, 34.3% had a bachelor’s
degree, and 23.4% had a graduate or professional degree. In terms
of prior jury experience, 84.0% reported no prior jury experience,
12.0% reported having served on a jury once, and 4.0% reported
serving more than once. The median annual income was $50,000
among those who chose to disclose this information. Political
orientation was distributed as follows: 33.1% Independent, 31.4%
Democrat, 28.6% Republican, 5.7% Libertarian, 1.1% Green
Party. Religious affiliation varied as follows: 38.1% Christian,
23.9% Catholic, 11.9% agnostic, 9.1% atheist, 5.1% Buddhist,
1.1% Muslim, 6% Hindu, and 9.1% other.

Procedure and Design

Participants were presented with the jury instructions that are
used in SVP proceedings in California. These explain the role of a

juror, the elements of the SVP statute, and the standard of proof
(beyond a reasonable doubt). Participants then read a synopsis
(�1,300 words) of an actual SVP commitment case that had been
used in previous research (Scurich & Krauss, 2013). In brief, the
respondent in the case, Robert Hanson, had two previous convic-
tions for sexual assault on a minor after he engaged in sexual
intercourse with two different 15-year-old girls. One of the rela-
tionships resulted in a pregnancy. At the end of his 5-year prison
sentence, the State sought to have Mr. Hanson committed as an
SVP. Mr. Hanson stipulated to two of three SVP elements (that he
had a previous felony conviction for a specified sex offense and
that he had a mental abnormality), but he disputed that he was
“likely to commit another criminal act of sexual violence.”

To this end, two different forensic psychologists conducted a
risk assessment using a fictional instrument, the Prediction
Checklist–Recidivism (PCL-R). It was explained that the PCL-R is
a widely used instrument with 20 items scored on a 0–2 scale,
depending on whether the item is definitely not present, possibly
present, or definitely present, respectively. In addition, it was
explained that, according to the manual, a score of 25 or higher
indicates that the person is likely to commit a criminal act of
sexual violence. This hypothetical instrument is virtually identical
to the Psychopathy Checklist–Revised—the most widely used
instrument for assessment purposes—except that it eschews the
term “psychopathy” which researchers have suggested has a con-
siderable tainting effect on jurors decisions (DeMatteo et al., 2014;
Edens, Colwell, DesForges, & Fernandez, 2005).

The two forensic psychologists, Dr. Campbell and Dr. Knox,
were both described as board-certified forensic psychologists with
decades of experience conducting risk assessments of sexual of-
fenders. Dr. Campbell testified that Mr. Hanson received a score of
20 on the PCL-R and accordingly believed that he did not meet the
criteria for commitment. Dr. Knox testified that Mr. Hanson re-
ceived a score of 30 on the PCL-R and accordingly believed that
he did meet the criteria for commitment. Both experts added that
there was no reason to believe the results or their conclusions were
invalid. Note that the substance of each risk assessment was
identical; the only difference was in the outcome of the assessment
and the expert’s opinion with respect to whether or not Mr. Hanson
met the criteria for commitment.

The experiment employed a mixed factorial design, in which the
affiliation of the expert (either appointed by the court or an
adversarial attorney) was a between-participants factor and the
result of the assessment (either meets the criteria or does not meet
the criteria for commitment) was a within-participants repeated-
measures factor. That is, participants heard the testimony from
both Dr. Campbell and Dr. Knox, and participants were told that
Dr. Campbell and Dr. Knox were retained either by the court or an
adversarial attorney, but not both. For the adversarial attorney
condition, as would be the case in real life, Dr. Knox always
testified for the state (because he found that Mr. Hanson did meet
the criteria for commitment) whereas Dr. Campbell always testi-
fied for the respondent (because he found that Mr. Hanson did not
meet the criteria for commitment). In both the court and adver-
sarial conditions, the order in which the experts testified was
counterbalanced, in that half of the participants first heard the
testimony of Dr. Knox followed by Dr. Campbell, and the other
half experienced the opposite order.
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After receiving the testimony of the first expert, participants
were asked how likely they were to commit the respondent and
three questions probing the credibility, objectivity, and persuasive-
ness of the risk assessment, all of which were rated on an 11-point
Likert scale. The first likelihood of commitment rating served as a
manipulation check to ensure that the differences in the experts’
scores were sufficiently large to produce variation in the ratings
before they heard the second expert. Participants then heard the
testimony of the second expert, and were subsequently told that
they had heard all of the evidence in the case. They again com-
pleted the same four questions (likelihood, credibility, objectivity,
persuasiveness), as well as answered several demographic ques-
tions.

Results

Time 1

After hearing the testimony of a single expert, participants rated
how likely they were to commit the respondent on an 11-point
Likert scale. A two-way ANOVA with affiliation and result of
assessment detected a significant main effect for result of assess-
ment, F(1, 173) � 15.84, p � .001, d � .61. Participants who
heard the testimony of Dr. Knox (who presented the PCL-R score
of 30) were more likely to commit the respondent (M � 8.63, 95%
CI [8.16, 9.09]) than participants who heard the testimony of Dr.
Campbell (who presented the PCL-R score of 20; M � 7.35, 95%
CI [6.93, 7.78]), suggesting that participants were responsive to the
risk-assessment testimony. The main effect for source was not
significant, F(1, 173) � 1, nor was the interaction, F(1, 173) � 1.

The three items probing the objectivity, credibility, and persua-
siveness of the risk assessment were entered into a principal
component analysis using varimax rotation and yielded a single-
factor solution (eigenvalue � 2.07; all others less than 1). Accord-
ingly, the three items were combined into a composite measure
(� � .774), which is referred to as “credibility.” For a comparison
of credibility scores and likelihood of commitment ratings by
condition at Time 1, see Table 1. Note that the credibility scores
and likelihood of commitment ratings are modestly correlated (r �
.189, p � .014).

A two-way ANOVA with expert affiliation and result of assess-
ment as the independent variables and credibility as the dependent
variable detected a main effect for affiliation, F(1, 167) � 9.78,
p � .002, d � .49, and a significant main effect for result of
assessment, F(1, 167) � 41.43, p � .001, d � 1.00. The interac-
tion was not significant, F(1, 167) � 1. The court-appointed expert
was deemed more credible (M � 7.66, 95% CI [7.28, 8.04]) than
the noncourt expert (M � 6.82, 95% CI [6.46, 7.19]), and the

expert, Dr. Knox, who testified that the respondent met the criteria
for commitment was deemed more credible (M � 8.10, 95% CI
[7.7, 8.49]) than the expert, Dr. Campbell, who testified that the
respondent did not meet the commitment criteria (M � 6.38, 95%
CI [6.03, 6.73]). These latter findings are consistent with previous
research, which found that people are inclined to commit previ-
ously convicted sex offenders and tend to favor evidence that
facilitates that outcome (Scurich & Krauss, 2013, 2014; Varela et
al., 2014).

Time 2

After participants read the testimony of the second expert, they
again indicated the likelihood that they would commit the respon-
dent. A mixed-model ANOVA with affiliation as a between-
participants factor and result of assessment as a repeated-measures
factor detected a significant main effect for result of assessment,
F(1, 171) � 60.71, p � .001, d � 1.19, and a significant interac-
tion, F(1, 171) � 6.77, p � .05, d � .31. The main effect for
affiliation was not significant, F(1, 171) � 1. These findings are
graphically displayed in Figure 1.

As is apparent in Figure 1, participants were more likely to
commit the respondent when the second expert resolved that the
respondent met the commitment criteria. However, the interaction
indicated that this pattern was true only for the court-appointed
experts. For the adversarial experts, the risk-assessment scores did
not affect the likelihood of commitment, t(87) � .81, p � .42,
d � �0.17. In other words, participants were equally likely to
commit the respondent after hearing the conflicting testimony of
two adversarial experts. On the other hand, participants were
significantly more likely to commit the respondent when the
court-appointed expert indicated that the respondent met the cri-
teria for commitment, t(83) � 3.62, p � .001, d � �0.78.

The three items probing the objectivity, credibility, and persua-
siveness of the assessment were entered into a principal compo-
nent analysis using varimax rotation and yielded a single-factor
solution (eigenvalue � 1.96; all others less than 1). Accordingly,
they were combined into a composite score (� � .715) referred to
as “credibility.” For a comparison of credibility scores and likeli-
hood of commitment ratings by condition at Time 2, see Table 2.
Note that the credibility scores and likelihood of commitment
ratings are modestly correlated (r � .164, p � .032).

A mixed model ANOVA with affiliation as a between-
participants factor and result of assessment as a repeated-measures
factor detected a significant main effect for affiliation, F(1, 171) �
10.07, p � .001, d � .50, with court-appointed experts deemed
more credible (M � 7.51, 95% CI [7.15, 7.86]) than adversarial
experts (M � 6.72, 95% CI [6.38, 7.06]. The main effect for result

Table 1
Table of Credibility and Likelihood of Commitment by Experimental Condition at Time 1

Condition

Adversarial experts Court-appointed experts

Credibility
Likelihood of
commitment n Credibility

Likelihood of
commitment n

Does meet commitment criteria 7.76 (1.40) 8.68 (1.55) 44 8.44 (1.41) 8.58 (1.97) 37
Does not meet commitment criteria 5.88 (1.90) 7.37 (2.40) 46 6.88 (1.97) 7.34 (2.31) 47

Note. Numbers in parentheses indicate 1 SD.
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of assessment and the interaction were not significant, F(1, 165) �
1, F(1, 165) � 1, respectively. In other words, court-appointed
experts—even though their risk assessments were identical to the
assessments provided by adversarial experts—were perceived to
be more credible than adversarial experts.

Discussion

This experiment examined what role adversarial allegiance
plays in legal decisions. It found that venire jurors are sensitive to
the affiliation of experts. In particular, risk assessments conducted
by court-appointed experts were overall deemed more objective,
credible, and persuasive than adversarial experts. With regard to
the influence on the likelihood of commitment, venire jurors seem
to discount risk assessments conducted by adversarial experts.
Consistent with previous research (e.g., Levett & Kovera, 2008;
Krauss & Sales, 2001), when presented with the conflicting risk
assessments from adversarial experts, participants seemed to “av-
erage out” the two judgments. However, when presented with
conflicting assessments conducted by court-appointed experts, par-
ticipants were responsive to the risk-assessment testimony. Partic-
ularly noteworthy is the finding that participants were significantly
less likely to commit the respondent when a court-appointed expert
opined that the respondent did not meet the criteria for commit-
ment. This finding is remarkable given jurors’ strong propensity to
commit SVP respondents (Scurich & Krauss, 2014; Boccaccini et
al., 2013). It suggests that one of the few ways SVP proceedings
will potentially not end in commitment is if an assessment con-
ducted by a court-appointed expert indicates the respondent does
not meet the criteria for commitment. It also implies that the

so-called “skepticism effect” might be limited to adversarial ex-
perts only.

These findings raise questions about whether the adversarial
system needs to be changed to a more inquisitorial-type system, as
some scholars have recently argued (Slobogin, 2014). In the in-
quisitorial system, the judge acts as a neutral body collecting
information from both sides, calling witnesses, evaluating evi-
dence, and rendering a verdict, all in an effort to determine what
truly happened in a certain situation. The adversarial system, in
contrast, pits prosecution and defense counsel against each
other and puts judges in a more removed role. The inquisitorial
system is primarily concerned with determining the pure truth (i.e.,
factual accuracy) of the situation, whereas the adversarial system
is more concerned with implementing a just process to reach a fair
outcome (King, 2001). The adversarial system has deep roots in
American jurisprudence, so is unlikely to be limited in any signif-
icant capacity (Sanders, 2007). Moreover, it could be argued that
the use of a single court-appointed expert is undesirable because it
presupposes that there is a singularly correct answer, when in fact
experts can legitimately have differences in opinion on matters.

In light of this conundrum, Australian federal courts have ad-
opted a novel approach to present expert testimony, known as
concurrent evidence, or more colorfully, as “hot tubbing experts”
(Yarnall, 2009). Under this approach, adversarial experts engage in
a dialogue—with each other, the attorneys, and the judge—under
oath to probe and attempt to reconcile discrepancies in opinions.
Hot tubbing is said to afford several benefits, including a focus of
expert testimony on the actual issues in dispute, allowing experts
to contemporaneously testify (thus avoiding recall issues), and
reducing the time and expense of legal proceedings by up to 50%
(Yarnall, 2009), all while allowing each party to call and present
its own expert witness. Still, some question whether this approach
could feasibly be implemented in a jury trial, particularly criminal
trials (see Reifert, 2011).

The reported results cannot answer whether or not the adver-
sarial approach is necessarily preferable to the inquisitorial ap-
proach. Such a comparison would assume that there are concrete
objectives against which to measure performance of both ap-
proaches. Although the results suggest that jurors consider expert
testimony from a more quasi-inquisitorial approach (i.e., court-
appointed experts) to be more credible, it cannot be said that this
is necessarily preferable, because the adversarial system is con-
cerned with a panoply of issues besides ground truth (see Tribe,
1971). The current study is also not a direct test of the effect of hot
tubbing experts, since the experts did not interact with one another.
However, the findings do suggest that hot tubbing might be un-
necessary, given that jurors in our study discounted the testimony

Table 2
Table of Credibility and Likelihood of Commitment by Experimental Condition at Time 2

Condition

Adversarial experts Court-appointed experts

Credibility
Likelihood of
commitment n Credibility

Likelihood of
commitment n

Does meet commitment criteria 6.86 (1.62) 8.07 (1.92) 43 7.31 (1.44) 7.19 (2.11) 37
Does not meet commitment criteria 6.48 (2.01) 8.37 (1.57) 46 7.55 (1.81) 8.73 (1.81) 48

Note. Numbers in parentheses indicate 1 SD.

Figure 1. Likelihood of commitment as a function of expert affiliation
and result of risk assessment at Time 2. Note that error bars indicate 95%
confidence intervals.
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of adversarial experts. Still, this possibility should be examined
with future research. Hot tubbing might still be desirable, given the
potential increases in efficiency it affords.

As with all laboratory-based juror decision-making experiments,
elements of verisimilitude were eliminated to produce greater
internal validity. The brevity of materials and corresponding lack
of complexity of the trial process (e.g., lack of deliberations,
opening and closing statements, etc.) limits both the generalizabil-
ity and the immediate practical import of the findings. Yet, as this
is a context with a lack of well-developed psychological theories
and research, and a few already existing corroborative field stud-
ies, a focus on internal validity and causal explanations was more
heavily weighted in the design. Furthermore, the use of a venire
sample of jurors adds an important element of external validity that
significantly increases the generalizability of results beyond the
laboratory.

Conclusion

In the end, these findings indicate that concerns about the
adversarial allegiance effect with regard to jurors’ decisions in
SVP cases may be overblown, and that jurors already account for
this effect in weighing adversarial experts’ risk-assessment testi-
mony. What is less obvious is how jurors process, weigh, and
understand conflicting risk-assessment testimony from court-
appointed experts, and whether the use of court-appointed experts
enhances the overall satisfaction and perceived legitimacy of the
process. Although adversarial allegiance is potentially troubling to
scientists and researchers, it should be kept in mind that it is
accounted for both by the adversarial system and, apparently to
some extent, by jurors.
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